I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: )
SOUTH OF THE BORDER, | NC., ) Bankruptcy Case No. 98-32101

Debt or . 3

)

THE OFFI CIl AL PLAN COW TTEE g
OF SOUTH OF THE BORDER, | NC., )

Plaintiff, g

VS. g Adversary Case No. 00-3138

BRI NKERS MANUFACTURI NG JEVEELERS, g

Def endant . g

Thi s matter having conme beforethe Court for trial on an Arended
Conmpl aint filed by Plaintiff onJanuary 17, 2001; the Court, having
heard sworn testi nony and argunents of counsel and bei ng ot herw se
fully advised inthe prem ses, makes the foll owi ng fi ndi ngs of fact and
concl usi ons of | aw pursuant to Rule 7052 of the Federal Rul es of
Bankruptcy Procedure.

Fi ndi ngs of Fact

1. On July 7, 1998, aninvol untary case under Chapter 11 of the
United States Bankruptcy Code was comrenced agai nst the Debtor
Cor poration, South of the Border, Inc.

2. Subsequent to July 7, 1998, Debtor Corporation consentedto
the entry of an Order for Relief, which was entered on August 21, 1998.

3. A Chapter 11 Pl an of Li qui dation was confirmed by t he Court

in this case.



4. Under the ternms of the confirmed Chapter 11 Plan of
Li qui dation, the Official Pl an Conm ttee of South of the Border, Inc.
has authority to comence and prosecute actions to avoid certain
transfers under Chapter 5 of the United States Bankruptcy Code.

5. On January 13, 1998, Debt or Corporationissued Check No.
1007, payabl e to Brinkers Manufacturing Jewel ers, Inc. (Brinkers), in
t he ampunt of $10, 000. On February 18, 1998, Debt or Corporati on again
i ssued Check No. 1143, in the amount of $5, 000, to Brinkers. On March
19, 1998, Debt or Corporationissued Check No. 1027, inthe amount of
$2,575, to Brinkers, and, finally, onJuly 3, 1998, Debtor Corporation
i ssued Check No. 1079, in the anpunt of $3,000, to Brinkers.

6. The f oregoi ng paynents wer e made f romassets of t he Debt or
Cor poration, South of the Border, Inc.

7. Def endant, Brinkers, soldjewelry to Mchael Frierdich, Sr.,
an officer and sharehol der of South of the Border, Inc.

8. The paynent s not ed above were not nade for the benefit of the
busi ness of Sout h of the Border, Inc.; rather, the obligations that
wer e pai d were i ncurred by M chael Frierdich, Sr. to pay for personal
j ewel ry purchases he made.

9. At trial, the Defendant adnitted that t he paynent made on
July 3, 1998, in the amobunt of $3,000 was drawn fromthe Debt or
Cor poration's checking account followingthe filing of theinstant
bankrupt cy proceedi ng. As such, sai d paynent was avoi dabl e as a post -
petition transfer under 11 U S.C. 8§ 550.

10. It is clear fromthe evidence t hat t he Debt or Corporation,

Sout h of the Border, Inc., received nothinginexchange for any of the
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above-ref erenced paynents i n that the Debtor Corporation didnot sell
or otherwi se use jewelry inthe operation of its business of 13 Taco
Bel | franchise restaurants.

11. The paynents dated January 13, 1998, February 18, 1998, and
March 19, 1998, as referenced above, were nmade wi t hi n one year prior to
thefiling of theinvoluntary petition, as well as within one year of
the entry of the Order for Relief under Chapter 11.

12. Throughout the years 1997 and 1998, t he Debt or Cor poration
routinely didnot have the funds necessary to pay its debts as t hey
became due, incl uding debts for food purchases, taxes, and franchi se
f ees.

13. The Defendant stipulated at trial that the Debtor Corporation
was insolvent at the time of the paynments referenced above.

14. The evidence at trial clearly established that, at the
direction of M chael Frierdich, Sr., the bookkeeper for South of the
Border, Inc. paid various personal expenses of M chael Frierdich, Sr.
wi t h Debt or Corporation funds. These expenses i ncludedthe jewelry
pur chases not ed above, various | ivi ng expenses, and t he purchase of a
boat and a car. This was i n additionto providi ngMchael Frierdich,
Sr. with nonthly payroll checks.

15. The representative of the Defendant, Brinkers, who nade t he
jewelry saleto M chael Frierdich, Sr. had known M chael Frierdich, Sr.
for approxi mately twel ve years, and prepared an i nvoi ce whi ch i ndi cat ed
onits face that the purchaser of thejewelry inquestionwas M chael
Frierdich, Sr.

16. The Defendant, Brinkers, islocatedinthe State of | ndi ana,
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and M chael Frierdich, Sr. residedinthe State of |Indiana, but al so
mai ntai ned an Illinois address for various purposes.

17. The Defendant, Brinkers, and M chael Frierdich, Sr. usedthe
I1linois office address of South of the Border, Inc. as the address of
M chael Frierdich, Sr. onthe jewel ry purchase invoi ceto avoi d paynent
of Indiana sales tax on the purchase.

Concl usi ons of Law

At trial, the Defendant adm tted that the transfer of $3, 000 nade
fromt he Debt or Corporationto Defendant on July 3, 1998, was a post -
petitiontransfer made by t he Debt or Cor porati on without authority
under the Bankruptcy Code or order of the Court; thus, making the
transfer avoi dable pursuant to 11 U.S.C. § 550. Based upon this
adm ssion and t he cl ear authority under 8 550, the Court concl udes t hat
j udgnent in the amount of $3, 000 under Count | of the Arended Conpl ai nt
shoul d be entered i n favor of the Plaintiff and agai nst t he Def endant.

Count 11 of the Amended Conpl ai nt seeks to avoi d transfers made
on January 13, 1998, February 18, 1998, and March 19, 1998, totalling
$17,575, as fraudul ent transfers under 11 U S.C. 8§ 548, which states:

(a) (1) The trustee may avoi d any transfer of an
interest of the debtor in property, or any obligation
i ncurred by the debtor, that was made or i ncurred on or
within one year before the date of the filing of the
petition, if the debtor voluntarily or involuntarily -

(A) made such transfer or incurred such
obligation wi th actual intent to hinder, del ay, or
defraud any entity to which t he debt or was or becane,
on or after the date that such transfer was nade or
such obligation was incurred, indebted; or

(B) (i) received less than a reasonably
equi val ent val ue i n exchange for such transfer or
obligation; and



(ii) (I') was insolvent on the date t hat
such transfer was made or such obligation
was incurred, or becane insolvent as a
result of such transfer or obligation;
(I'l') was engaged in business or a
transaction, or was about to engage in
busi ness or a transaction, for which any
property renmai ning with the debtor was an
unreasonably small capital; or
(rer) intended to incur, or
bel i eved t hat t he debt or woul d i ncur, debts
t hat woul d be beyond the debtor's ability to
pay as such debts nmatured.
The facts, as outlined above, clearly showthat the paynents in
guestion, under Count Il of the Amended Conpl ai nt, wer e made by t he
Debt or Corporation to Defendant, Brinkers. These paynents represented

transfers of the property of Debtor's estate, i.e. nmoney, and t he
Debt or di d not recei ve anything in exchange for the transfers. The
paynment s wer e nade by t he Debt or Corporationto Brinkers for debts that
were i ncurred by M chael Frierdich, Sr. to purchasejewelry for his
current wi fe and not for South of the Border, Inc. The facts clearly
establish that South of the Border, I nc. didnot receive any benefit
fromthe paynents made to Brinkers, the Debtor Corporation never
purchased any jewelry fromBri nkers, nor didthe Debtor Corporation
sell jewelry inthe operation of its Taco Bell restaurants. 1t was
stipulated by the parties at trial that South of the Border, Inc. was
i nsolvent at thetinethetransfers were nmade. Based upon the facts
adduced at trial and the clear statenment of thelawunder 11 U. S.C. 88§
548(a)(1)(A) and (B), the Court concl udes that the transfers nade
bet ween January 13, 1998, and March 19, 1998, as al | eged under Count 11|

of the Anended Conpl ai nt are avoi dabl e as fraudul ent transfers, and
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t hat judgnent shoul d enter on Count Il of the Amended Conpl aint in
favor of the Plaintiff in the anmount of $17,575.
ENTERED: March 15, 2001

/'s/ GERALD D. FINES
United States Bankruptcy Judge



